ORANGE COUNTY SMOKING CONTROL RULES

 ORANGE COUNTY BOARD OF HEALTH
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Section I.  Title
This regulation shall be known as the Orange County Smoking Control Rules (OCSCR).

Section II.  Findings and Purpose
WHEREAS, exposure to environmental tobacco smoke (ETS) is a hazard to the public health; and scientific and medical evidence exists which documents this hazard including the 1992 report of the US Environmental Protection Agency on "Respiratory Health Effects of Passive Smoking: Lung Cancer and Other Disorders" which classified ETS as a Class A carcinogen and as one of the few agents known to cause cancer in man; and

WHEREAS, studies have found that breathing ETS is a cause of disease, including lung cancer, in healthy nonsmokers.  At special risk are children, elderly people, individuals with impaired respiratory function, including those with asthma or obstructive airway disease; and

WHEREAS, the purpose of these rules are to protect and promote the public health and welfare by regulating smoking in public places, eating establishments, and places of employment to minimize the public's exposure to ETS.  In fulfilling this purpose, this OCSCR recognizes that where individual needs conflict, the need to breathe smoke‑free air shall have priority.

NOW, THEREFORE, THE ORANGE COUNTY BOARD OF HEALTH ADOPTS THE FOLLOWING RULES.
Section III.  Definitions
The following words and phrases, whenever used in these rules, shall be construed as defined in this section:

1.
"Art/Entertainment Facility" includes, but is not limited to, "theaters" meaning any enclosed facility engaged in the business of exhibiting motion pictures, plays or performances to an audience; concert halls, art galleries, auditoriums, indoor recreational areas, libraries, and museums.

2.
"Child Care Facility" means any licensed nursery, day care center, preschool, or other facility engaged in the practice of providing care for children.

3.
"Common Work Area" means an area within a place of employment where two or more people perform job related tasks that is not separated by solid walls from floor to ceiling on all sides.

4.
"Designated Smoking Area" means an enclosed area where smoking is permitted that is identified by proper signage or an area outside of facilities.

5.
"Dining Area" means any enclosed area containing a counter or tables upon which meals are served.

6.
"Eating Establishment" means an establishment open to the public which is engaged in the business of regularly and customarily selling food, primarily to be eaten on the premises.  Eating establishments shall include businesses that are referred to as restaurants, cafeterias, or cafes.  Eating establishments shall also include lunch stands, drink stands, grills, bars, lounges, snack bars, fast‑food businesses, and other establishments, such as pharmacies which have a lunch counter or other section where food is sold to be eaten on the premises.

7.
"Educational Facility" means any public or private facility that is used for the principal purpose of providing instruction or training in a trade, craft, business skill; or athletic or sports activity; or of providing child care; or primary, secondary, or higher education.

8.
"Employee" means any person who is employed by any employer in the consideration for direct or indirect monetary wages or profit, and any person who volunteers his or her services.

9.
"Employer" means any person, business, partnership, corporation, including a municipal corporation, or non‑profit entity, who employs the services of one or more individual persons.

10.
"Enclosed Area" means all space in a facility between a floor and ceiling which is enclosed on all sides by solid walls or windows (exclusive of door or passageways) which extend from the floor to the ceiling, including all space therein screened by partitions which do not extend to the ceiling or are not solid, or similar structures.

11.
"Health Care Facility" means any facility associated with the rendition of health care including, but not limited to, laboratories, hospitals, public and private health care facilities.

12. "Nonsmoking Area" means an area where smoking is prohibited.

13.
"Overnight or Emergency Shelter" means any facility providing temporary shelter for homeless or transient individuals.

14.
"Place of Employment" means any enclosed area of a sole proprietorship, partnership, joint venture, corporation or other business entity formed for profit or non‑profit making purposes, including but not limited to, private airports, retail establishments where goods or services are sold as well as professional corporations and other entities where legal, medical, dental, engineering, architectural or other professional services are delivered.


a.
A private residence is not a "place of employment" unless it is used as a licensed child care facility, licensed health care facility, or domiciliary home.


b.
The dining area of an eating establishment is not a "place of employment."

15.
"Private Club" means an establishment which maintains selective members, is operated by the membership, does not provide food or lodging for pay to anyone who is not a member or a member's guest, and is not profit oriented.

16.
"Private Residence" for the purposes of this OCSCR, includes, but is not limited, to the following:


a.
single family residence, whether detached or attached to one or more single family residences, an apartment, a condominium, a townhouse, or a residence located in other multi-family structures.  As long as the room is not shared by a non-smoker, the following are included in the definition of private residence: a resident's room within a rest home or a long-term care facility, a dormitory room, or a rooming house, or homeless shelter.

17.
"Public Place" means any enclosed area in which the public is permitted.  Examples include, but are not limited to:

art / entertainment facilities; enclosed shopping malls; educational facilities; elevators; health care facilities; pharmacies; public transportation vehicles; restrooms; public areas within businesses; and sports facilities.

18.
"Retail Tobacco Store" means a retail store utilized primarily for the sale of tobacco products and accessories and in which the sale of other products is merely incidental.

19.
"Smoking" means inhaling, exhaling, burning, or carrying any lighted cigar, lighted cigarette, or other lighted tobacco product in any manner or in any form.

20.
"Sports Facility" means an enclosed sports facility including, but not limited to, sports pavilions, bowling alleys, gymnasiums, health spas, boxing arenas, swimming pools, roller and ice skating rinks, where embers of the general public assemble either to engage in or witness physical exercise or events.

21.
"Worksite" means any enclosed area which employees normally frequent during the course of employment, including but not limited to, work areas, employee lounges and restrooms, conference and classrooms, employee cafeterias and hallways.

Section IV.  Prohibition of Smoking in Public Places 
A.
Except as otherwise provided by these rules, smoking is prohibited in public places.


B.
Clear and conspicuous signs shall be posted in every building or other place where smoking is regulated by this OCSCR in accordance with Section IX of these rules.

Section V.  Rules of Smoking in Places of Employment 

A.
Employers shall make reasonable provisions for smoke‑free air for nonsmoking employees.  Each employer shall have the right to designate any place of employment as a nonsmoking place of employment.


B.
Each employer having a place of employment located within Orange County shall adopt a written policy related to smoking and shall clearly designate smoking areas by appropriate signage in accordance with Section IX of this OCSCR.  Each employer shall supply a written copy of the smoking policy to any present or prospective employee upon request.


C.
Employers may define designated smoking areas for employees within their place of employment in accordance with this OCSCR.  Effective July 1, 1995, any and all smoking areas in places of employment must be (1) outside of the facility, or (2) serviced by a separate and adequate heating, ventilation, and air conditioning (HVAC) system according to current standards established by American Society of Heating, Refrigeration, and Air Conditioning Engineers so as to provide a smoke‑free environment for nonsmoking employees in enclosed buildings.

Section VI.  Rules of Smoking in Eating Establishments 
All eating establishments with a seating capacity of 30 or more patrons shall designate nonsmoking areas.  The seating capacity of any bar or lounge located within the dining area of an eating establishment shall be included in the calculation of the total capacity of the eating establishment.


A.
Eating establishments with an enclosed seating capacity of 30 or more patrons shall have posted a conspicuous sign or signs clearly stating that a nonsmoking area is available in accordance with Section IX of these OCSCR.


B.
The nonsmoking area shall be separate and contiguous, containing at all times one-third (1/3) or more of the seating capacity of the dining area.  Effective July 1, 1994, the nonsmoking area shall contain one-half (1/2) or more of the seating capacity of the dining area.  Effective July 1, 1995, smoking is prohibited in the dining area except in a designated smoking area that has a separate and adequate heating, ventilation, and air conditioning system (HVAC) according to current standards established by the American Society of Heating, Refrigeration, and Air Conditioning Engineers.


C.
Eating establishments with a seating capacity of fewer than 30 patrons shall designate the entire facility as either smoking or nonsmoking and post signage to that effect at the patron entrance.  Effective July 1, 1995, smoking is prohibited in the dining area of all public eating establishments with fewer than 30 seats except in a designated smoking area that has a separate and adequate heating, ventilation, and air conditioning system (HVAC) according to current standards established by the American Society of Heating, Refrigeration, and Air Conditioning Engineers.


D.
Notwithstanding any other provision of these rules, any owner, operator, manager or other person who controls any eating establishment described in these rules may declare the entire eating establishment as a nonsmoking eating establishment at any time.

Section VII.  Rules of Smoking in County Jail and State Prison in Orange County.

Designated smoking areas for inmates (including pre-trial detainees) located in the portion of the County Jail or any State Prison facility in Orange County where inmates are housed will be determined by written rule of the Orange County Sheriff as to the County Jail and the Warden of any such Prison.  Any such rule shall be posted prominently in the County Jail or State Prison.  Such designated areas may not include common areas.  Inmates (including pre-trial detainees) shall be provided the option of being housed in a section of the facility or in cells segregated as to smokers and non-smokers.

Effective July 1, 1995 any designated smoking area for inmates (including pre-trial detainees) located in the portion of the facility where inmates are housed must be serviced by an adequate heating, ventilation and air conditioning system which provides a smoke-free environment for non-smoking inmates (including pre-trial detainees).

Section VIII.  Exclusions.

A.
The following areas shall not be subject to the smoking restrictions of these rules:



1.
Private Residences and Private Clubs.


2.
Federal facilities.


3.
Retail Tobacco Stores


B.
Hotels may establish separate designated smoking areas in hotel conference or meeting rooms in accordance with this OCSCR provided that they are (1) outside of the facility, or (2) serviced by a separate and adequate heating, ventilation, and air conditioning (HVAC) system according to current standards established by the American Society of Heating, Refrigeration, and Air Conditioning Engineers.

Section IX.  Signage 

A.
"No Smoking," or other signs relating to an establishment's smoking policy, whichever are appropriate, shall have letters of  not less than one inch (1") in height and the international "No Smoking" symbol (consisting of a pictorial representation of a burning cigarette enclosed in a red circle with a red bar across it).


B.
Signs shall be conspicuously posted by the owner, operator, or manager, of a regulated place or building, in a position clearly visible on entry into every building, and within facilities, where smoking is regulated.


C.
No person shall remove or deface any placard required to be erected by or under the authority of this section.

Section X.  Enforcement.

A.
The proprietor, employer, or other person in charge of an eating establishment, public place or place of employment where smoking is regulated shall make reasonable efforts to prevent smoking in nonsmoking areas.


B.
Enforcement of this OCSCR shall be implemented by the Orange County Department of Health.

Section XI.  Violation and Remedies.

A.
Remedies for a violation of these rules are as prescribed in Part II, Article I, Chapter 130‑A of the North Carolina General Statutes.


B.
Each day of violation of any provision of this OCSCR shall constitute a separate offense.

Section XII.  Other Applicable Laws 
This OCSCR shall not be interpreted or construed to permit smoking where it is otherwise restricted by other applicable laws.

Section XIII.  Public Education 
The Department of Health shall maintain a continuing effort to educate the public regarding the health consequences of ETS and shall clarify the purposes of these rules to the public.

Section XIV.  Severability 
If any portion of this OCSCR or the application thereof shall be held invalid, such invalidity shall not affect the other provisions of this OCSCR and, to this end, the provisions of this OCSCR are declared to be severable.

Section XV.  Appeal Procedure
Appeals concerning the interpretation and enforcement of these rules shall be conducted in accordance with NC GS 130A‑24.

Section XVI.  Effective Date

These rules shall become effective October 14, 1993.

ADOPTED this 7th day of October, 1993.
EFFECTIVE DATE:
October 14, 1993

SIGNED:________________________________


CHAIRPERSON


ORANGE COUNTY BOARD OF HEALTH

AMENDMENT TO

Orange County Smoking Control Rules
WHEREAS, the purpose of these rules is to protect and promote the public health and welfare by regulating smoking in public places, eating establishments, and places of employment to minimize the public’s exposure to ETS.

WHEREAS, the Orange County Board of Health recognizes that the Orange County Smoking Control Rules are aimed at the promotion of public health and welfare and that exceptions contained in those Smoking Control Rules not aimed at the promotion of public health and welfare should be eliminated from the Smoking Control Rules.

NOW, THEREFORE, THE ORANGE COUNTY BOARD OF HEALTH AMENDS THE ORANGE COUNTY SMOKING CONTROL RULES AS FOLLOWS:

Section VIII.  Exclusions.
A. The following areas shall not be subject to the smoking restrictions of these rules:

1. Private Residences and Private Clubs.

2. Federal facilities.

3. [deleted effective January 28, 1999]¹

B. Hotels may establish separate designated smoking areas in hotel conference or meeting rooms in accordance with this OCSCR provided that they are (1) outside of the facility, or (2) serviced by a separate and adequate heating, ventilation, and air conditioning (HVAC) system according to current standards established by the American Society of Heating, Refrigeration, and Air Conditioning Engineers.

This amendment is effective this 28th day of January 1999 having been adopted on this day by the Orange County Board of Health.

SIGNED:________________________________


CHAIRPERSON


ORANGE COUNTY BOARD OF HEALTH

________________

¹Smoking in Retail Tobacco Stores, formerly excluded from the Orange County Smoking Control Rules in this subsection, are regulated by Article 64 of Chapter 143 of the North Carolina General Statutes as provided by law.
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